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Applicable Policies
• WAC 172-121 (Student Conduct Code)
• EWU Policy 402-01 (Sexual Misconduct,
Interpersonal Violence & Title IX
Responsibilities)
• EWU Policy 402-05 (Title IX Investigations &
Hearings)

Sexual Misconduct Laws that Apply to
EWU’s Disciplinary Processes
• Title IX
• Title VII
• Clery/Violence Against Women Reauthorization
Act
• Washington Law Against Discrimination
• New state law regarding sexual misconduct
(06/11/20)
• RCW 28B.112- Campus Sexual Violence
• Big Sky Serious Misconduct Rule

Relationship Between Title IX & VAWA
• Title IX is a federal law that prohibits
discrimination on the basis of sex at
educational institutions.
• The Violence Against Women Reauthorization
Act (VAWA) included an amendment to the
Clery Act (Campus SaVE Act). The Clery Act
addresses university’s responses to and
disclosure of crimes on campus.

Relationship Between Title IX &
VAWA/Clery
Examples of Title IX Only Title IX & VAWA/Clery

Examples of Clery Only

Gender equity in
programs & activities

Sexual assault

Emergency notifications

Sexual harassment

Domestic violence &
dating violence

Missing student
notifications

Gender-based
harassment (e.g.
LGBTQ+)

Stalking

Crimes such as MIP,
possession of controlled
substances, theft,
assault, etc.

Various other forms of
sexual misconduct (e.g.
pornography)

Key Title IX/VAWA Compliance Responsibilities
• EWU Police Department •
– Timely warnings
– Criminal investigations
– Clery reporting
• Student Affairs
– Supportive measures
•
– Student conduct
– Training for students

Civil Rights
– Title IX investigations
– Policies & overall
compliance
– Complaints
– Training for employees
Human Resources
– Employee discipline

Title IX Team (Student Issues)
Civil Rights & Compliance
Annika Scharosch, Title IX
Coordinator
Ray Rector, Title IX Investigator
EWU Police Department
Robert Schmitter, Detective
Attorney General’s Office
Brandon Stallings, AAG

Student Life
Samantha Armstrong-Ash, Dean
of Students
Heidi Schnebly, Director of
Student Care Services
Michelle Helmerick, Student
Care Team Manager
Stacey Reece, Director of
Student Rights &
Responsibilities (SRR)

Title IX Team (Employment Issues)
Civil Rights & Compliance
Annika Scharosch, Title IX
Coordinator
Ray Rector, Title IX Investigator

Human Resources
Deborah Danner, AVP Human
Resources
Spenser Ross, Labor Relations
Manager

Overview of Sexual Misconduct Hearings
(1) Reminder about mandatory reporting
(2) Defining sexual misconduct & interpersonal
violence
(3) How hearings involving sexual misconduct &
interpersonal violence vary from regular
hearings; applicable laws
(4) New Title IX requirements

Mandatory Reporting
• If you become aware of any of the following
incidents involving a member of the university
community, you must notify the Title IX
Coordinator (Annika Scharosch) within 24
hours:
– Sexual harassment
– Sexual assault
– Domestic violence

-Dating violence
-Stalking
-Other forms of sexual
misconduct

Mandatory Reporting Requirements
All EWU employees, except for licensed
professionals at CAPS are mandatory
reporters:
• Must report regardless of the potential complainant’s
desire for the matter to remain confidential
• Must report even if you do not think it rises to the level of
a policy violation
• Never discourage someone from making a complaint or
form a judgment about what you think did or did not
happen

How to Report…
Annika Scharosch, Title IX Coordinator
Office: 211 Tawanka
Phone: 509-359-6724
Email: ascharosch@ewu.edu
Online complaints: www.ewu.edu/titleix/

What is sexual misconduct?
• Sexual harassment
• Sexual assault, fondling, statutory rape, incest
• Other (non-exhaustive list):
–
–
–
–
–
–
–

Voyeurism
Indecent exposure
Sex-based cyber-harassment
Prostitution
Communications with a minor for immoral purposes
Possession/creation/distribution of child pornography
Disclosure of intimate images without consent

*Note- these definitions apply to both student conduct hearings and Title
IX employment hearings

Sexual Harassment
• Quid Pro Quo
– EWU employee conditions the provision of an aid,
benefit, or service of the university on the
complainant’s participation in unwelcome sexual
conduct.
Example: A faculty member arranges to meet with a student after
class and asks them out on a date. The student is hesitant to
respond and reluctantly agrees out of fear their grade will be
affected if they reject the faculty member’s advances.

Sexual Harassment (continued)
• Hostile Environment

– Unwelcome conduct on the basis of sex that creates
a hostile environment.
– Determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively
denies the complainant equal access to the
university’s programs or activities.
– This includes conduct that is not of a sexual nature,
but is directed towards someone because of their sex
(e.g. statement such as “a women’s place is in the
home”).

Sexual Harassment (continued)
• Example of hostile environment sexual harassment:
– A female student employee Ashley walks into a department and
a male staff member Ed, tells her she looks “hot today.” Later Ed
asks Ashley if she would like to walk to the library and get some
coffee. She declines. During a lunch break, he also starts
discussing his sex life with her.
• These repeated comments are of a sexual nature and they are
unwanted. They are beginning to impact Ashley’s ability to do her
job and to feel safe at Eastern. At this point, Ashley should notify the
Title IX Coordinator that she is being sexually harassed.

Sexual Harassment (continued)
Does sexual harassment have to be gender-specific?
No. Sexual harassment can be committed by anyone and
anyone can be harassed:
• The harasser does not have to be male for unwelcome
behavior to be consider harassment.
• Similarly, harassment does not have to be directed at a
member of the opposite gender, sexual orientation, or a
different gender identity.
Example: men and women in an office are collectively
making fun of a gay man because he does not conform to
their shared idea of traditional masculinity. This is a type
of hostile environment sexual harassment.
Remember: sexual harassment does not have to be
about a sexual relationship.

Sexual Harassment (continued)
What about situations where everybody shares
vulgar jokes and nobody seems to mind. Is this a
problem?
• Even if someone intends for a statement to be funny it
may be offensive to others. If someone heard the joke
and found it to be offensive, it might be sexual
harassment.
• Sexual harassment is viewed the perspective of
reasonable person in the complainant’s
circumstances.
• It does not matter if you intended for it to be a joke or if
the person you told the joke to did not find it offensive.

Continuum of Unwelcome Conduct

Sexual Assault
• Sexual assault is the most egregious form of
sexual harassment. Sexual assault is any sexual
act directed against another person, without a
person’s consent, including instances where a
person is not capable of giving consent.

Types of Sexual Assault
(1) Rape
-Penetration, no matter how slight, of the vagina or
anus, with any body part or object, without consent;
or, oral penetration by a sex organ of another
person without consent.

(2) Fondling
- Touching of the intimate body parts of another
person for the purpose of sexual gratification
without the person’s consent.

Types of Sexual Assault
(3) Incest
- Sexual intercourse between persons who are
related to each other within the degree wherein
marriage is prohibited by state law.
(4) Statutory Rape
- Sexual intercourse with a person who is under
the age of consent as defined by state law.
- In Washington, it is a crime for an adult (18 or
older) to have sex with someone who is under the
age of 16 even if there is consent.

Key Issues for Sexual Assault
(1) Was there touching of an intimate body
part?
(2) If so, did the complainant consent to the
touching? This often involves the sub-issues of:
– Did the complainant lack capacity to consent?
– If so, would a reasonable person in the
respondent’s place have known the complainant
was not capable of consenting?

Consent
• Consent means actual words or conduct
indicating freely given agreement to the
sexual act.

– Consent cannot be inferred from silence,
passivity, or lack of active resistance.
– There is no consent where there is a threat of
force or violence or any other form of coercion or
intimidation, physical or psychological.

• Sexual activity is nonconsensual when one
person is incapable of consent by reason of
mental incapacity, drug/alcohol use, illness,
unconsciousness, or physical condition.

Incapacitation Due to Drugs/Alcohol
• A person may be incapable of providing
consent because they are incapacitated by
reason of drug/alcohol use.
• Incapacitation = state of intoxication such that
the individual is incapable of making rational,
reasonable decisions because the person lacks
the capacity to give knowing consent.
– See next presentation.

Misconceptions About Consent
Unfortunately, consent is frequently misunderstood. Here is
some of the training provided to our students about consent:
• Consent means actual words or conduct indicating voluntary
agreement to the sexual act.
• Consent can be withdrawn at any time.
• A current or previous sexual relationship does not equal
ongoing consent.
• Consent for one form of sexual activity does not equal consent
to everything else.
• Passivity or lack of active resistance alone does not equal
consent.
• Threat of force or violence does not equal consent.
• Intimidation, psychological abuse or coercion does not equal
consent.

Consent
• Realize that these are very difficult cases to
decide.
• Listen carefully
• Look for corroborating evidence (witnesses,
Snapchats, amount of alcohol consumed)
• Evaluate credibility

Interpersonal Violence

Domestic Violence is the leading cause of homicides in Spokane County.
Learn more at: https://endtheviolencespokane.org/

What is interpersonal violence?
• Domestic Violence

– A felony or misdemeanor crime of violence committed
by:
• A current or former spouse or intimate partner
• A person who is cohabitating with or has cohabitated with
the complainant as an intimate partner
• Adult persons related by blood or marriage
• Adult persons who are presently residing together or who
have resided together in the past (roommates)
• Persons who have a biological or legal parent-child
relationship

What is interpersonal violence?
• Dating Violence
- A felony or misdemeanor crime of violence
committed by a person who is or has been in a
social relationship of a romantic or intimate
nature with the complainant.

• Stalking & Retaliation

Stalking & Retaliation
• Stalking= engaging in a course of conduct directed at a
specific person that would cause a reasonable person
to:

(a) Fear for their health and/or safety or the health/safety or
others; or,
(b) Suffer substantial emotional distress.

Example: Leslie had a brief hook up with Dan one night after a party. Dan
was interested in pursuing a relationship with Leslie. He was not sure of
her name, so he started searching for her on social media. He started
sending her messages on a regular basis. Leslie was not interested so she
ignored him. He became angry with her and started looking for ways to
confront her. He closely monitored her posts to discover where she might
be. His messages started including information about where she was, that
he was watching for her, and that she had better to respond to him “or
else.”

Retaliation
• Retaliation= any actual or threatened
retaliation or any act of intimidation intended
to prevent or otherwise obstruct the reporting
of a violation of the Student Conduct Code or
a university policy.
• Examples include:
• Name calling / public shaming of the complainant or respondent
• Threatening the complainant, witnesses, or respondent or filing a
defamation lawsuit against them
• Taking a negative action against the complainant (demotion,
adjusting their schedule, unfair grading)

Types of Sexual Misconduct Cases
• General sexual misconduct & interpersonal
violence
• Formal Title IX complaints

It’s Complicated…. But Required
Sexual Misconduct &
Interpersonal Violence

Title IX Sexual
Misconduct &
Interpersonal Violence

All Sexual Misconduct & Interpersonal
Violence Cases
• Complainant plays an active role and has an equal
opportunity to participate throughout the process
• Both parties have the right to an advisor
• University investigation
• Student conduct- apply regular rules regarding
admissibility of evidence and role of advisor if it is
not a Title IX complaint
• Employment- no hearing if it is not a Title IX
complaint; apply regular investigative and discipline
process

Rape Shield Protections
• For all types of sexual misconduct & interpersonal
violence cases, you cannot consider the
complainant’s sexual predisposition or prior
sexual behavior unless:
– Questions are offered to prove that someone other
than the respondent committed the conduct alleged
by the complainant; or,
– Questions and evidence concern specific incidents of
the complainant’s prior sexual behavior with respect
to the respondent and are offered to prove consent.

How will I know if it is a formal Title IX
complaint?
• We will tell you…
• Parties will clearly be advised that EWU’s
processes for formal Title IX complaints apply

Solely for Title IX Complaints
• University has the obligation to provide both
parties with an advisor
• Advisor must question witnesses, including
cross-examining the other party
• Board cannot consider a statement made by
someone who does not testify at the hearing
and subject themselves to cross-examination

Example #1
Complaint is filed against a senior female band
member for fondling a freshman male band
member. Can you consider the following evidence?
– Witness called to testify that the female is sexually
aggressive and is often seen touching others
– Witness called to testify that the male has already
had an intimate relationship with every other female
member of the band
– Social media posts by another band member

Example #2
Complainant is a female student who, after
attending a party off-campus, returned to her dorm
room. She was looking for something to do, so she
texted an acquaintance to ask if he would like to
“Watch Netflix and chill.” Male student comes over
and, as they are watching a movie, they begin
kissing. Male student thinks she is interested in
more and digitally penetrates her vagina. She
immediately leaves the room and reports to her CA
that she has been raped.

Example #2
What are the key questions you need answered
to determine if the male is responsible for
sexual assault?

Example #2
• Which of the following types of evidence can
you consider as the hearing board?

A) EWU Police Department report
B) Statements by the CA indicating that the female
told her that she had been raped
C) Text messages by the respondent to his friends
expressing his anger at being labeled a “rapist”
D) Statements by the respondent to Ray Rector
during the investigative process

Trauma-Informed Questioning
• In response to the anticipated trauma of
sexual assault, hormones are released into the
body which impact:
– Ability to react physically
– Ability to think rationally
– Ability to consolidate or group memories

• This is a neurobiological response, not a
choice.

Trauma-Informed Questioning
• Be cognizant of why someone may have
responded in a “counterintuitive” manner
• Be mindful that recall is often difficult and slow
following trauma
• Use nonjudgmental/ non-blaming language
• Avoid re-traumatization (but you still must ask
the necessary questions)
• Prioritize developing rapport and giving options
• Emphasize transparency and predictability

Right to Remain Silent & Presumptions
• Respondent is presumed not responsible.
Neither party has the burden of proof.
• Both complainants and respondents have the
right to remain silent during the student
conduct process.
• You cannot draw an inference regarding
responsibility based solely on a party’s
absence from the hearing or refusal to answer
questions.

What Not to Do When Talking to a Complainant

• Avoid:
–
–
–
–
–

Taking control any more than you have to
Escalating the situation
Defining or labeling the person’s experience
Verbalizing judgment in the moment
Asking blaming/judgmental questions, such as:

• Why didn’t you tell her/him to stop?
• What were you wearing?
• How did the respondent get your clothes off without a
struggle?
• Did she/he say “no” like she/he meant it?
• Weren’t you drinking a lot that night?

What Not to Do When Talking to a Respondent

• Avoid:
– Disrespectful behavior
– Prejudging the person- remember, the respondent
is presumed not responsible
– Assuming that they are responsible because they
are remaining silent and/or have an attorney

Consent, Intoxication & Trauma
Ray Rector, Director of Equal Opportunity
& Investigator

Hypothetical Scenario
Maria, a female student, was in her dorm room and had five shots of hard
alcohol. Maria then went to a party at a fraternity house. She had a few more
shots of alcohol and then started dancing. She started grinding on a male,
Scott, while dancing. Scott guided her to his room in the house and they
started kissing. He started rubbing on her and slowly removing her clothing.
She begins to blank out intermittently, but does not black out. He starts to
finger her and she moans. He believes she is asking for more, finishes
removing her shorts and underwear, and has sex with her. She just lays there
while they have sex. She does not say anything.
The next morning Maria wakes up. She has a terrible headache and does not
know where she is or why she is naked. She puts her clothes on and walks
downstairs. A few other males are in the house and give her looks. She hears
one of them stating that Scott was bragging about having sex with her last
night.
Maria returns to her dorm and reports to the residential life staff that she was
sexually assaulted.
What kind of questions do you need to ask during the Student Conduct
hearing to figure out if Scott is responsible for rape?

Levels of Intoxication
• You likely will not have evidence of what a
person’s blood alcohol level was at the time of
the incident.
• Must rely on what the witnesses tell you to
determine the parties’ levels of intoxication to
determine if the complainant was capable of
providing consent.

Consent & Intoxication: Questions
Complainant:
1. How much alcohol did you have the night of the incident?
2. How much did you have to eat the night of the incident?
3. How long was it from the time you took the first drink until the
last?
4. How long was it from the last drink until the incident?
5. How much do you remember about the incident?
6. How often do you drink?
7. How were you walking?
8. What were you drinking?
9. Are you or were you taking any medication at the time?
10. Who undressed you?

Consent & Intoxication: Questions
Witnesses:
1. How much alcohol did the complainant have to drink?
2. How much did the complainant have to eat?
3. How long was the complainant drinking?
4. How were they talking?
5. Did you see them get sick?
6. How were they walking?
7. How much do they normally drink?
8. Did anyone mess with their drink?
9. What were they drinking?
10. Were they acting differently than they normally do?
11. Do you have any videos or pictures?

Consent & Intoxication: Questions
Respondent:
1. How much did the complainant have to drink?
2. How much did the respondent have to drink?
3. How much did the parties have to eat?
4. How was the complainant walking?
5. How was the complainant communicating?
6. How much do they normally have to drink?
7. How were they acting?
8. Did they get sick?

Importance of Credibility
•

You are going to hear two different sides of a story, your job is to decide which side
is the truth.
• Here are some factors for determining credibility:
1. Inherent plausibility: Is the testimony believable on its face? Does it make
sense?
2. Demeanor: Did the person seem to be telling the truth or lying?
3. Motive to falsify: Did the person have a reason to lie?
4. Corroboration: Is there witness testimony (such as testimony by eyewitnesses, people who saw the person soon after the alleged incidents, or people who
discussed the incidents with him or her at around the time that they occurred) or
physical evidence (such as written documentation) that corroborates the party’s
testimony?
5. Past record: Did the alleged harasser have a history of similar behavior in the
past?
• None of the above factors are determinative as to credibility. For example, the fact
that there are no eye-witnesses to the alleged harassment by no means
necessarily defeats the complainant’s credibility, since harassment often occurs
behind closed doors. Furthermore, the fact that the alleged harasser engaged in
similar behavior in the past does not necessarily mean that he or she did so again.

Contradictory Statements
• Confront the witness with evidence that
contradicts their statement; see what they say
and how they react.
• If you find them being untruthful about
something that is small, and has no bearing on
the case, ask yourself why would they lie
about that, and if they would lie about that
what else would they lie about, would they lie
about something important to the case?

Impacts of Trauma on Testimony
• Background of trauma-informed investigation technics in
law enforcement
• Basics: when someone goes through something traumatic
the brain will store the memory in a different way than
normal. Examples might include:
– The brain could have blocked the memory of the incident, but
the person could remember a smell or a sound from the
incident that could help them to remember.
– The person could remember bits and pieces of the incident.
Memory could come in flashes like a broken film.
– They could remember the whole incident but be unable to
speak about it.
– The person might recall the incident to you but to cope with it
they might giggle, laugh or break down crying.

Impacts of Trauma on Testimony
• To get at those memories that might be hidden because of the
trauma, an investigator might ask questions such as what sounds do
you remember, what smells do you remember, what did you feel,
what did you see. These questions can help a person who has gone
through something traumatic remember the incident and recall the
incident.
• As a decision-maker, you should not base your determination on
whether or not the complainant or respondent is crying or showing
a great deal of emotion. Each person’s mind handles a traumatic
event differently. Shock will often shut down the emotion of a
person.
• Trauma can also make some become temporarily paralyzed (tonic
immobility or involuntary paralysis). This may be part of the fight,
flight, of freeze response.

Hypothetical- Domestic Violence
Tom and Isabella have an ongoing intimate relationship. They are at a
barbeque at a friend’s apartment on campus having a good time and
everyone is drinking heavily. Isabella wants to take a picture and grabs Tom’s
phone. She starts looking at it and finds that he has been texting nude
pictures to other girls. Isabella is livid and begins yelling at Tom. Tom denies
that anything is going on. Isabella refuses to believe him, so he decides to
leave. Isabella yells at him, grabs his shirt, and begins hitting him in the face.
Tom attempts to escape through the front door and Isabella picks up an
empty bottle and throws it at him. It hits him in the stomach and leaves a
welt.
The neighbors call EWU Police Department because things are getting out-ofcontrol. When the police arrive, the boyfriend shows them the marks Isabella
made on his body. Isabella refuses to answer their questions. The report
begins a Title IX process at EWU. When Tom meets with Ray Rector, he says
nothing happened, Isabella would never hit him, and he lied to the police
because he was mad at her for looking at his cell phone without his
permission.

Tips About Domestic Violence Cases
• Complainants in domestic violence cases often recant out of fear or for
other reasons, such as:
–
–
–
–
–

Fear of further assault
Fear of loss of home or money
Fear of loss of family and support
Fear no one will believe them
Embarrassment

• Domestic violence is not always physical. It often begins as psychological
manipulation. It can also manifest itself as verbal threats of violence or
manipulation before becoming physical.
• Domestic violence can often start with behaviors such as:
– Asking where the person has been
– Monitoring who is calling them and who they are calling; monitoring social
media
– Wanting to know where someone is at all the time

• Complainants are often very fearful of going to the police or being involved
in a court case.

Questions?

